Findings and Conclusions
Fact of Violation

The critical question in this case is whether MSHA has established
a violation by a preponderance of the credible evidence and testimony
adduced in this case.  MSHA has the burden of proving that'miners were
inby roof supports and the posted danger board at the time the line brattice
in question was installed. Since no one observed anyone inby these
areas, MSHA's case rests essentially on the testimony of Inspector Baniak.
In issuing the citation in question, Mr. Baniak arrived at certain conclusions
based on assumptions and speculations with respect to the approved roof
control plan, the method of mining and clean-up being utilized by the midnight
shift immediately prior to the time he observed the conditions cited,
and certain foot prints which he states he observed at the scene.  The
crux of MSHA's case lies in the inspector's belief that someone was under
unsupported roof and they attached one end of the ventilation line curtain
to a roof spad which extended some 7 1/2 feet inby the last row of roof
supports.  In short, the Inspector saw some foot prints, saw no evidence
that temporary jacks had been installed at or near where the curtain
was attached to the roof, and came to the conclusion that someone had
installed the curtain while under unsupported roof (Tr. 52-54). MSHA also
presented the testimony of the former day shift foreman, Alan Tedeschi,
who confirmed what the inspector observed at the time the cited conditions
were found,

The crux of the defense to the citation is the assertion by the
respondent that the line curtain was 'installed in full compliance with
the approved roof control plan.  In support of this defense, respondent
presented the testimony of the section foreman who was responsible for the
work performed on the shift immediately preceding the one on which the
conditions were found. Mr. Coccagna testified that he supervised the
work which had taken place at the location of the line curtain in question,
and he described in detail the procedures followed in supporting the roof
and hanging the curtain in question.  He also stated that the installation
of temporary supports, their subsequent removal after the curtain was
installed, and the installation of the curtain itself, were all accomplished
in full compliance with the approved roof control plan (exhibit P-4,
Safety Precaution No* 4, pg. 6, and Drawing l(b)).  Mr. Coccagna's testimony,
was corroborated by former shuttle car operator George Puskarich, and
mine superintendent George Karazsia confirmed that Mr, Coccagna explained
the procedure he followed in hanging the curtain in question when he
questioned him shortly after the citation was issued.

The record establishes that the roof in the entry crosscut in the
immediate vicinity of the curtain was fully supported and bolted in accordance
with the roof control plan.  In addition, petitioner's counsel conceded that
there is no evidence that anyone was under unsupported roof while the
auxilllary ventilation tubing was installed in the area in question, and that
had any other hazards or violations been observed by the Inspector, he
would have issued additional citations (Tr, 190).  Given these circumstances,

1132e has gone out under unsupported roof,
